
A s t u t e  l a w y e r s  w i t h  b u s i n e s s  a c u m e n 
R o w a n  W i l c o c k  &  L e o n  v a n  S t a d e n   

+ 2 7  4 1  3 9 6  9 2 2 6 /2 2 3  o r  e m a i l  r w @ j g s . c o . z a  &  l v s @ j g s . c o . z a  
 

 

 

 

 

 

 

 

The hype around the Amendments to the 

Labour Relations Act (LRA) seems to continue 

unabated. Even the CCMA and the Department 

of Labour have conducted a Roadshow 

addressing the Amendments, not only to the 

LRA but to the Basic Conditions of Employment 

Act (BCEA) and the Employment Equity Act 

(EEA). The Amendments are significant and 

while there may be interpretation uncertainty, 

what is certain, is that Trade Unions will be 

active in enforcing the newly acquired rights of 

so-called “vulnerable employees”. That is 

those employees employed on Fixed Term 

Contracts of employment and provided 

through a Temporary Employment Service 

(Labour Broker). 

 

The thrust of the Amendments appears twofold: 

1. To enforce permanent employment and 

reduce reliance on Fixed Term Contracts 

and the utilization of Labour Brokers;  and 

 

2. To compel equal pay for equivalent work.   

This principle is catered for more 

specifically in the EEA but has what may be 

called an equivalent in the LRA, and that is 

the principle of employees being “treated 

on the whole no less favourably” if on Fixed 

Term Contracts or secured from a Labour 

Broker.  

 

Employers who do not make use of Labour 

Brokers or Fixed Term Contracts have little to 

fear from the Amendments to the LRA.   This 

category of employer is however in the 

minority. 

 

 

 

 

 

 

 

 

 

 

 

 

 

What of the way forward?   Like any business 

decision, it is important to first identify 

whether there is a risk to the business (given 

the Amendments) and then to assess that risk.   

The organisational structure will determine 

whether the risk exists, both in relation to 

category of employees, that is “Permanent”, 

“Fixed Term”, “Labour Broker” or “Other”, and 

in comparing incomes on similar levels and for 

similar work. 

Once the risk has been identified, it is a 

question of whether one “takes the risk”, 

“minimizes” or “eradicates” the risk. 

What is apparent, regardless of the option 

elected, is that it will have a financial impact 

on the business sooner or later. It is 

anticipated that litigation through referrals to 

the CCMA will increase.   This will also have an 

impact on time and costs. 

Whatever option is chosen, it is important to 

understand its impact on the business.   The 

CCMA for example tells us that their 

interpretation of the “deeming provision” in 

Section 198A is that the employee of the 

Labour Broker, after three months, “is” the 

employee of the client.   In fact, the Labour 

Broker falls away.   While we may not agree 

with this interpretation, it is the one that will 

be applied for the foreseeable future. 

Important therefore, is an intimate 

understanding of the new legislation and its 

impact on your business.    

With this in mind, do you have an 

understanding of the legislation? Have you 

assessed your business risk?   Do you have a 

plan of action in place? 

 

Feel free to contact our offices with any 

comments or questions regarding the above. 
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