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Medicine and the Lawedicine and the 

Law 

1. Doctors need society. Society needs doctors 

 

2. Medical errors have a huge effect on doctors/patients 

 

3. Human nature of medical profession – fallible 

 

4. Human nature of legal profession – fallible  

 

5. In interests of doctors/patients – justice must be done 

 

6. Trend : Increase in medical actions 

 



The two disciplines “clash” 

1. Medicine  

 -  Scientifically based 

 -  Timeframe : body’s healing process 

 

2. Law 

 -  Principles based  

 -  Timeframe : procedures and systems  

 



Two Case Studies 

 1. Penicillin  

 -   Patient said   “allergic to penicillin” 

 -   Wisdom teeth extracted 

 -   Doctor used penicillin 

 -   Patient reacted and charged doctor 

 -  Patient in fact not allergic 

 -   Liable ?    Damages ?    Jail/fine ?    HPCSA ? 

 

 



Two Case Studies cont. 

2. Fractured Ribs  

 -   Patient injured in MVA 

 -   Admitted to Hospital, seen by doctors, to be monitored 

 -  Patient had no symptoms 

 -   Patient died overnight in Hospital 

 -  Doctors charged 

 -   Liable ?    Damages ?    Jail/fine ?    HPCSA ? 

 

 

 

  

  

 

 

 

 



Potential claim – general 1st steps 
Every case is not a claim. Can’t practise as if every case is a claim 

1. Potential claims are generally identifiable.  

     Something went wrong. Gut feel. Common sense.  

      Rather be safe be than sorry. 

2.  Record of what occurred essential 

3.  Obtain and retain all relevant documents 

4.  Attend post mortem and get results of tests 

5.  Notify your employers and insurers  

What next ?   Wait ! 

 

 

 

 

 

 



Four potential legal processes 

1. Inquest 

2. Culpable Homicide 

3. Civil Claim 

4. HPCSA Disciplinary action 

5. Each process differs i.r.o. :  

 -  objective 

 -  test for liability 

 -  onus 

 -  sanction 

 

  



Inquest 

1. State regulates society. “Unnatural death” 

2. To determine cause of death & perpetrator 

3. Inquiry only, especially in medical cases 

4. Statements to SAPS required: 

 -  importance of correct facts 

 -   no opinions 

 -   obtain legal assistance (Government or Insurers) 

5. State [Public Prosecutor/Advocate] decides  

6. Inquiry before Magistrate/Judge 

7. State vs doctor [lawyer ex Govt or Insurer] 

 



Inquest cont. 

8. Test is “negligence”  

9. Evidence on oath. Binding in later proceedings 

10. No determination of: 

   -   liability 

   -   damages 

   -   Jail/fine 

   -   HPCSA 

11. Only decides if:  

       “Death due to act or omission amounting to offence” ? 

12. Outcome of inquest important. Influence on further    

judicial processes 



Culpable homicide 

1. State Regulating Society. “Culpability for death”  

2. Usually after Inquest but can be direct charges 

3. Criminal charges – “negligently” causing death 

4. State [Public Prosecutor/Advocate] brings charges  

5. Case before Magistrate/Judge 

6. State vs doctor [lawyer ex Govt or Insurer] 

7. Test. Causal link between “negligence”  & “death” 

8. Onus is “Beyond all reasonable doubt” 

9. Sanction is “not guilty” or “guilty” e.g. fine or jail 

 
    



HPCSA 

1. Profession regulating professional standards  

2. Complaint to HPCSA from patients, family, judicial officers 

3. Compliance with medical/ethical standards assessed 

4. Complaint sent to doctor by HPCSA for a Written Response 

5. Doctor’s written response evaluated by HPCSA 

6. In serious matters doctors are charged before HPCSA 

Disciplinary Hearing 

  

 



HPCSA cont. 

 
7. HPCSA Prosecutor vs doctor [lawyer ex Govt or Insurer] 

8. HPCSA Board of medical experts adjudicates  

9. Test “disgraceful or unbecoming conduct” measured against 

standards of reasonable  doctor 

10.Sanction:  Fine,   Suspension   or  Striking off roll 

      



Civil Claim 

1. Private citizen’s redress for damages 

2.  Patient in private capacity via lawyer 

3.  Claim is for damages : 

   - medical expenses 

   - loss of income 

   - loss of support from breadwinner 

   - cost of raising child 

   - general damages 

4. Patient [private lawyer] vs doctor [lawyer ex Govt or Insurer] 

 

 

 

 

 

 

 

 

 

 

 

 

 

    - 



Civil Claim cont. 

7. Test is causal link between “negligence”  and “damages” 

8. Onus is on a “Balance of probabilities” 

9. Sanction is payment of monetary damages 

10.Employer of state doctors i.e. Govt must pay damages 

 

 



Relationship between 4 legal processes 

1. One or more or all four processes may arise 

2. Doctor has no control over which process it may be 

3. Outcome of one process not binding on any other 

4. But evidence in one process is used in the others 

5. Each process has a different : 

 -  objective  

 -  test 

 -  onus 

 -  sanction 

 

 

 

 

 

 

 



Test for “negligence”  

1. Case of Van Wyk vs Lewis 

2. Reasonable doctor 

3. Not the top, not the bottom 

4. In similar circumstances 

5. Onus. Criminal (Inquest and culpable homicide) 

 -  “beyond reasonable doubt” 

6. Onus. Civil (HPCSA and Damages Claim) 

 -  “on a balance of probabilities” 

 



Two Case Studies. Outcome. 

1.  Penicillin  

 -  No Inquest.  No death 

 

 -  No Culpable  Homicide. No death 

  

 -  HPCSA. Guilty. Patient said she was allergic. Medically 

         ethically wrong to give penicillin even if not actually 

         allergic.  Warned 

 

 -  Civil Claim.  No damages caused by giving penicillin.  

         Patient not actually allergic. 

 



Two Case Studies. Outcome cont. 

2.  Fractured ribs  

 -   Inquest.  Unnatural death.  “Negligent act or omission 

          caused death” 

 

 -   Culpable Homicide. Drs charged. Pleaded guilty to 

         “negligently causing death” Paid AOG fine. Minor  

          degree of  “negligence” 

 

 -   HPCSA. Pleaded guilty for failing to refer and to see 

          patient in the night.  Warned 

 

 -   Civil Claim.  Minimal damages. Patient not a 

          breadwinner. No claim made 

 



Do’s and Don’ts --- Tips Legal 

1. Make notes 

 

2. Retain records 

 

3. Report incidents 

 

4. Take care in preparing statements correctly 

 

5. Seek legal advice 

 

6. Attend post mortem i.r.o. deaths with own pathologist and 
get results of special tests 

 



Do’s and Don’ts --- Tips Medical 

1. If in doubt : 

  -  visit your patient  

  -  refer to a colleague/specialist 

  -  conduct special investigations 

  Alternatively, explain risks and record patient’s decision 

 

2. Beware of practising outside field of expertise 

3. Ensure proper “handover” 

 



Discussion 

 
Questions 

 
  



Disclaimer 

These slides are for information purposes only and should not 
be relied upon as legal advice. 

 

Please consult your attorney before taking any action. 

 

For more information on this presentation, please feel free to 
contact Hennie van Eck on 041 396 9220. 

 

 


